IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT TI TUS : Cl VI L ACTI ON
V.
HOVE DEPOT, et al. : NO. 08-2757

VEMORANDUM AND ORDER

McLaughlin, J. Sept enber 10, 2008

In this enploynment discrimnation action, the
plaintiff, Robert Titus, alleges that his former enployers, Hone
Depot and Creative Touch Interiors (collectively, “the
defendants”), conmtted unlawful gender discrimnation under
Title VII of the Gvil R ghts Act, 42 U.S.C. § 2000e et seq., and
under the Pennsyl vania Human Rel ati ons Act (PHRA), 43 Pa. Cons.
Stat. 8 951 et seq., that they commtted unlawful disability
di scrimnation under the Americans with Disabilities Act (ADA),
42 U . S.C. § 12101 et seq., that they unlawfully retaliated
agai nst himfor requesting | eave under the Fam |y Medical Leave
Act (FMLA), 29 U.S.C. § 2601 et seq., and that they wongfully
di scharged himin violation of Pennsylvania public policy. The
defendants filed a notion to dismss the plaintiff’s original
conplaint. The plaintiff then anended his conplaint. The

def endants now nove to dismiss the plaintiff’s anmended



complaint.® The Court will grant the defendants’ notion wth
respect to the plaintiff’s clains of gender discrimnation under
Title VII and the PHRA, as well as the plaintiff’s claimof
wrongful di scharge under Pennsylvania |aw. The Court will deny
the notion with respect to the plaintiff’s disability

discrimnation clains under the ADA

The Conpl ai nt 2

In Cctober 1996, Plaintiff Robert Titus began worKking
as a manager in one of Defendant Hone Depot’s Pennsyl vani a

stores. First Am Conpl. Y 11. During this period, his
responsi bilities included various managenent and trai ni ng
functions, as well as other service tasks that required physical
|abor. 1d. 97 13, 19.

Bet ween March 2003 and Septenber 2004, the plaintiff
filed several conplaints with the defendants regarding the
behavi or of Darrin D Augustino, the plaintiff’s male supervisor.
Specifically, he conplained that D Augustino harassed hi m and
t hreatened hi mphysically. [Id. 7 21-22, 33, 35. According to

the plaintiff, these conplaints were ignored. 1d. 1Y 23, 36, 38.

! The defendants have not noved to dismiss the plaintiff’s
cl ai ms under the FMLA

2 In considering the defendants’ notion to dismss, the
Court nust accept the allegations in the anended conpl aint as
true and draw all reasonable inferences in favor of the
plaintiff. MIller Yacht Sales, Inc. v. Smth, 384 F.3d 93, 97
(3d Cr. 2004); In re Rockefeller CGr. Props., Inc. Sec. Litig.,
311 F.3d 198, 215 (3d Gr. 2002).
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Moreover, he all eges that he was warned that he woul d be
“investigated” if he continued to file further conplaints. |d.
1 24.

Thereafter, the plaintiff filed conplaints about two
ot her supervisors, Kenny Rice and Krystyna Trocki. 1d. 1 29,
34-35, 38, 40-42, 46, 47, 49, 52. In particular, the plaintiff
conpl ained that Rice unfairly increased his workload in spite of
injuries that the plaintiff had suffered, and that Trocki was
verbal |y abusive and di srespectful toward the plaintiff and his
coworkers. Id. 9T 41, 44, 49, 52. According to the plaintiff,
these conplaints were al so ignored, despite pronm ses that
remedi al action would be taken against Trocki. 1d. Y 45, 48,
50-51, 53.

Throughout this period, and through his termnation in
January 2006, the plaintiff underwent several surgeries for
injuries he sustained on the job, including tears of his right
and |l eft shoul der liganments and tendons, and rupture of his
cervical and spinal discs, which he clains caused permanent

damage.® 1d. Y 16-18, 20, 25, 71. The plaintiff pronptly

® The precise timing of the plaintiff's surgeries is unclear
fromhis conplaint. The plaintiff alleges that his first surgery
(on his right shoul der) took place on February 16, 2004. First
Am Conpl. § 18. He then alleges that he underwent a “second”
surgery (on his left shoulder) on April 20, 2004. 1d. Y 20.
However, he also alleges that he underwent a “third” surgery on
March 1, 2004. 1d. § 25. For the purposes of this notion, the
Court will ignore this discrepancy and assume that the surgeries
occurred on the dates stated.



notified the defendants of these injuries, and filed workers’
conpensation clainms. 1d. f 16, 25. After each surgery, the
plaintiff requested that the defendants nake reasonabl e
accommodations for his injuries, such as allowing himlight-duty
wor k not invol ving physical |abor, pronoting himto a higher
managenent position, or reducing his required production. 1d.

1 19, 25.

According to the plaintiff, the defendants made no such
accommpdati ons. |Instead, he contends, the defendants retaliated
agai nst himfor these requests, as well as his conplaints about
his supervisors, by threatening to increase, and, ultinmately,
actually increasing his workload. 1d. 1Y 26, 28, 37, 39.

I n Novenber 2005, the plaintiff suffered another job-
related injury, after which the defendants received a workers’
conpensation report notifying themof the plaintiff’s physical
work restrictions. 1d. 9 54-55. Again, the defendants nade no
accommodati ons, and instead gave hima formal disciplinary
reprimand. 1d. § 56. One week later, on January 6, 2006, the

defendants terminated the plaintiff’s enploynent. 1d.  57.

1. Analysis



In their notion to dismss, the defendants argue that
the plaintiff has failed to plead adequately his Title VII and
ADA clainms. They further argue that the plaintiff’s claimof
wr ongful di scharge under Pennsylvania lawis tinme-barred by the
applicable statute of limtations. Finally, they argue that the
plaintiff's clains under the PHRA shoul d be dism ssed for failure
to exhaust state adm nistrative remedies. Each of these
argunents is properly raised under Rule 12(b)(6) of the Federal

Rul es of Civil Procedure. Robi nson v. Johnson, 313 F.3d 128, 135

(3d Cr. 2002); Anjelino v. New York Tinmes Co., 200 F.3d 73, 87-

88 (3d Gir. 1999).

A. The Plaintiff's Title VII dains

The plaintiff’s conplaint reveals three potenti al
gender discrimnation clainms under Title VII: disparate
treatnment, hostile work environnment, and retaliation. The Court
agrees with the defendants, however, that the plaintiff has not
al l eged sufficient facts to support any of these clains.

I n enpl oynent discrimnation actions, to survive a
nmotion to dismss, a plaintiff need not plead all the el enments of

a prima facie case in her conplaint. Swierkiewcz v. Sorena

N.A , 534 U. S. 506, 510-11 (2002). Instead, an enpl oynent
discrimnation plaintiff nust provide only the “short and plain

statenment of the claimshowing that the pleader is entitled to



relief” required by Fed. R CGv. P. 8(a). Such a statenment need
only “give the defendant fair notice of what the plaintiff’s

claimis and the grounds upon which it rests.” Conley v. G bson,

355 U.S. 41, 47 (1957).

However, even though a plaintiff is only required to
gi ve the defendant fair notice of her discrimnation clains, she
must still have sufficient factual allegations to raise her right
to relief “above the specul ative level,” such that her conpl aint
at | east creates a reasonabl e expectation that discovery wll

reveal evidence of the necessary elenents. WIkerson v. New

Media Tech. Charter Sch., Inc., 522 F.3d 315, 321 (3d Cr. 2008)

(quoting Bell Atl. Corp. V. Twonbly, 127 S. C. 1955, 1965

(2007)). It is insufficient sinply to allege “labels and
conclusions” in a conplaint; rather, actual facts are required to
support such conclusions. Twonbly, 127 S. C. at 1965.

The defendants argue that the plaintiff has failed to
all ege sufficient facts to show that he was discrim nated agai nst
because of his gender, or, in the case of retaliation, that he
was di scrim nated agai nst because he conpl ai ned of discrimnation
based on his gender.

The Court agrees. The plaintiff has not alleged any
facts or circunstances to support an inference that he was
singled out and treated | ess favorably on the basis of his

gender. He identifies no simlarly situated female workers from



whom he was treated differently, and does not identify any

ci rcunst ances that suggest a pattern or practice of gender

di scrimnation by his enployer that would create a work
environnent that was hostile to nen. Instead, he all eges
generally that his supervisor, Krystyna Trocki, created an
abusi ve and hostile environnent for all enployees. First Am
Compl . 91 44, 49. In fact, the plaintiff’'s single specific

al l egation of disparate treatnment based on gender is that he was
fired fromhis job, whereas his femal e supervisor was not. 1d.
1 65. The only other conparison offered by the plaintiff is that
a mal e coworker was not reprimanded for engaging in “worse
conduct” than the plaintiff. 1d. § 32.

Wth respect to the plaintiff’'s retaliation claim the
conplaint is simlarly absent of any factual support. Although
the plaintiff alleges several instances in which he conpl ai ned
about his supervisors’ behavior, none of these can fairly be read
as situations in which he was conpl ai ni ng about conduct based on
hi s gender, especially given the |ack of any other allegations of
di sparate treatnent. I nstead, the plaintiff alleges that he
conpl ai ned about threats of physical violence, unfair additional
wor k assignnents, failure to make reasonabl e accommodati ons for
his injuries, and Trocki’s verbally abusive and unpr of essi onal
attacks against all enployees. 11 21-22, 34-42, 45, 47-50.

Absent any real allegations to put the defendant on notice of the



factual basis for the plaintiff’s clainms of gender

di scrimnation, these clains must be dism ssed.

B. The Plaintiff's ADA d ai ns

The plaintiff appears to make two cl ai ns under the ADA
First, he clainms that the defendants failed to provide him
reasonabl e accommodations as required by 42 U S. C
8§ 12112(b)(5)(A). Second, he conplains that the defendants
retaliated against himfor requesting such accommodations in
violation of 42 U S. C. § 12203(a). The sufficiency of these
clains is assessed under the sane pleading standard used to test

Title VII clains. 42 U S.C. § 12117(a); see also Mathews v.

Her mann, No. 07-1318, 2008 W. 1914781, at *12 (E.D. Pa. Apr. 30,
2008) .

Unlike the plaintiff’s gender discrimnation clains,
the plaintiff’s allegations with respect to disability are nore
than nerely specul ative. Although the defendants argue that the
plaintiff has failed to allege that he is “disabled” within the
meani ng of the ADA, the Court finds that the plaintiff has
provi ded the defendants with fair notice of his clains. The
plaintiff has provided several allegations of physical
disability, including “permanent cervical and spinal disc rupture
and injured shoulders.” First. Am Conpl. § 71. The plaintiff

has al so alleged that on nultiple occasions he requested



reasonabl e accommodati ons based on his injuries, that he was
deni ed such accommodati ons, and that his supervisors increased
his workload in response to his requests for acconmodati on.
Accordi ngly, the defendants have fair notice of his disability
di scrim nation cl ains.

The plaintiff’s retaliation claimis also sufficient.
Under 42 U . S.C. 8§ 12203(a), no person may discrim nate agai nst an
i ndividual for engaging in a “protected activity” under the ADA
The Third Circuit has held that protected activity under the ADA
i ncl udes good faith requests for acconmodati ons, regardl ess of
whet her the conplainant is actually “di sabl ed” under the ADA

Wllianms v. Phila. Hous. Auth. Police Dep’t, 380 F.3d 751, 759

n.2 (3d Gr. 2004); Shellenberger v. Summit Bancorp, Inc., 318

F.3d 183, 190-91 (3d Cir. 2003). Here, there is no reason to
suspect that the plaintiff’s requests were not nade in good
faith. Therefore, even if the plaintiff was not legally

“di sabl ed,” he has stated a claimof discrimnation under the

ADA.

C. Plaintiff's State-Law Wongful D scharge d aim

The defendants argue that the plaintiff’s w ongful
di scharge clai mshould be dism ssed as tine-barred by the
applicable statute of limtations. The defendants are correct.
Pennsyl vania has a two-year statute of limtations on clains of
wrongful discharge in violation of the public policy. See

9



Anderson v. Consolidated Rail Corp., 297 F.3d 242, 251 (3d Grr.

2002) (interpreting Pennsylvania |law and citing 42 Pa. Cons.
Stat. Ann. 8§ 5524(7)).

Here, the plaintiff was term nated on January 6, 2006.
He did not file his conplaint containing the wongful discharge
claimuntil June 12, 2008. The plaintiff has not presented to
the court any argunent as to why this claimis still tinely,
ot her than that he received a right-to-sue notice on March 17,
2008, notifying himthat he had 90 days to file his Title VII
action. The notice explicitly states that “[t]he time |imt for
filing suit based on a state claimnmay be different.” The right-
t o-sue notice thus has no effect on the tineliness of his state-
law claim and the claimis therefore timne-barred.

Even if the plaintiff’'s claimwere tinely, it nust
still be dismssed. The Suprene Court of Pennsylvania has held
t hat, because a PHRA claimis available in discrimnation cases,
a claimof wongful discharge will not be available in such

cases. See |lwanejko v. Cohen & Gigsby, P.C, 249 Fed. App’ X

938, 943 (3d Cir. 2007) (interpreting Pennsylvania |law and citing

Clay v. Advanced Computer Applications, Inc., 559 A 2d 917, 921

(Pa. 1989)).

D. Plaintiff's PHRA d ai ns
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The defendants contend that the plaintiff’s PHRA cl ai ns
shoul d be dism ssed for failure to exhaust state adm nistrative
remedies. As it currently stands, the record is unclear as to
when and whether a conplaint with the PHRC was ever fil ed,
whet her by the plaintiff or through a dual filing by the EEQCC.
However, even if the plaintiff has exhausted his state
adm ni strative renmedies on his PHRA clains, the Court would be
conpelled to dismss the clains as insufficiently supported by
factual allegations. The plaintiff bases his PHRA clains on the
sane facts and legal theories as his Title VII clains. Both the
Third Grcuit and Pennsyl vania courts construe Title VII and PHRA

clains consistently. Scheidemantle v. Slippery Rock Univ. State

Sys. of Higher Educ., 470 F.3d 535, 539 n.5 (3d Gr. 2006);

Atkinson v. lLaFayette Coll., 460 F.3d 447, 454 n.6 (3d Gr

2006); Kelly v. Drexel Univ., 94 F.3d 102, 105 (3d Cr. 1996).

G ven the lack of sufficient facts to support his Title VI
clainms, the plaintiff’s PHRA gender discrimnation clains nust
i kewi se be di sm ssed.

An appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ROBERT TI TUS : CIVIL ACTI ON
V.
HOME DEPOT, et al . : NO 08- 2757
ORDER

AND NOW this 10th day of Septenber, 2008, upon
consideration of the defendants’ Mdttion to D sm ss (Docket No.
8), the plaintiff’s opposition thereto (Docket No. 11), and the
defendants’ reply thereto (Docket No. 13), IT IS HEREBY ORDERED
that the notion is GRANTED with respect to the plaintiff’s clains
of gender discrimnation under Title VII (Count 1) and the
Pennsyl vani a Hunan Rel ati ons Act (Count V), as well as the
plaintiff’s claimof wongful discharge in violation of
Pennsyl vani a public policy (Count 1V). Wth respect to the
plaintiff's clains of disability discrimnation under the
Anmericans with Disabilities Act (Count I1), the defendants’

nmotion i s DEN ED.

BY THE COURT:

MARY A. McLAUGHLI N, J.



